Estate Planning for Persons with Multiple Sclerosis
Making Sense of the Puzzle
By Stephen W. Dale, Esq., The Dale Law Firm, PC
Objectives
· All too often estate planning is considered death planning
· Estate planning is taking control of your life
· Estate Planning is putting your instructions on your assets
Definition of Estate Planning

· I want to provide for myself and my loved ones during my lifetime, and upon my incapacity or death give what I have to who I want, the way I want, when I want, and if I can save every last fee, tax or court cost possible.

From Loving Trust
Case Study

The Jones

· Sam and Beth were married 15 years ago.

· They have one daughter Barbara age 7

· Sam and Beth bought own a home with a substantial mortgage

· Sam has a successful startup business and has several employees.

· He has insurance for himself and his family but it does not cover long term care or attendant care services.

· Beth has a graduate degree and worked as an sales executive. 
· Their life has been very happy together 

· Beth has been diagnosed with MS and has had to quit her job and go on disability

· Sam wants to make sure that his family’s needs are taken care of in the event of his incapacity or death. 

· He also wants to make sure that his families resources are not depleted leaving his family’s needs unmet

Their Objectives – Sam

· Sam wants to make sure that his families needs are taken care of in the event of his incapacity or death. 

· He also wants to make sure that his families resources are not depleted leaving his family’s needs unmet
Their Objectives - Beth

· Beth has many of the same concerns – but in addition;

· She is terrified that she will lose control of every aspect of her life

· She is also concerned that Sam might leave her.

The Different Pieces

Trust Centered Planning

· Think of a Trust as a contract that you create to control your things

· Trusts go into effect the moment you sign them

· With a Trust you can put your instructions on how your assets are to be managed.

· A Trust centered plan should give you greater control not only upon death, but more importantly upon your incapacity.
Three Scenarios

· Disabled spouse does not need benefits

· Disabled spouse likely to need benefits in the future

· Disabled spouse needs benefits now

The Strategy

· Create a trust

· Focus on who will be in charge in the case of incapacity

· Position assets so that in the event benefits or asset protection becomes necessary, assets can be repositioned

· Create Marital Special Needs Trust in Husband’s will if he predeceases Beth 

Trust Centered Planning
· They make the trust the owner and beneficiary of ALL their assets
· Sam and Beth establish a Revocable Living Trust that has instructions in it about how they will be provided for during their lifetime.

· The Living Trust provides that upon the death of either Sam or Beth, the assets are divided
Paula's Story

The 250% Solution

· Paula has MS and needs attendant care.

· She has been rapidly running though her assets.

· She owns a house and an IRA worth $200,000

· She applies for Medi-Cal and IHSS but is turned down because she has too many resources

250% Working Disabled Program 

· The 250% Working Disabled Program may allow qualification for Medi-Cal by paying a monthly premium. To qualify she must:
· Meet the medical requirements of Social Security’s definition of disability. 

· Be working and earning income at least part time.

· Have countable income less than 250% of the Federal Poverty Level. 

· Disability income does not count for the 250% Working Disabled program. 

· SSDI, Worker’s Compensation, California State Disability Insurance, and any federal, state, or private disability benefits are not considered as income for this program.

· Have assets worth less than $2,000 for an individual or $3,000 for a couple

· Resource limitations similar to those for SSI except;

· Retirement funds like IRA’s are not counted as assets for this program. 

· For the period through March 31, 2010, the monthly countable income limits for this program are $2,257 for individuals 

· Premium Payments range from $20 to $250
	Countable Income
	Premium

	$1-$600
	$20

	$601-$700
	$25

	$701-$900
	$50

	$901-$1,100
	$75

	$1,101- $1,300
	$100

	$1,301 - $1,500
	$125

	$1,501 - $1,700
	$150

	$1,701- $1,900
	$175

	$1,901 - $2,100
	$200

	$2,101 - $2,257
	$250


· For the period through March 31, 2010, the monthly countable income limits for this program are 2,750 for couples. 
· Premium Payments range from $30 to $375 a month

	Countable Income
	Premium

	$1-$600
	$30

	$601-$700
	$40

	$701-$900
	$75

	$901-$1,100
	$100

	$1,101- $1,300
	$150

	$1,301 - $1,500
	$200

	$1,501 - $1,700
	$225

	$1,701- $1,900
	$275

	$1,901 - $2,100
	$300

	$2,101-$2,257
	$375

	$2,158-$3,036
	$375


John’s Story - The House
· John has MS and requires round the clock attendant care.

· He owns his home outright.

· He receives SSI, Medi-Cal and IHSS

· His IHSS provides 283 hours a month of attendant care, but he has two concerns

· 283 hours of care provides only 9.4 hours of care a day

· IHSS workers are paid poorly and often don’t show up

· SSI allows a benefits recipient to own a residence of any value.

· SSI limits a benefits recipient to only having $2,000 on the first day of the calendar month. 

· Any income, given to or earned by the benefits recipient reduces the beneficiary’s SSI.

· Money borrowed from the equity of his residence is not income. 

· John secures a line of credit on the equity of his home

· He borrows funds from on the first of the month and spends it on his attendant care

· He is careful to make sure the money borrowed is spent in the calendar month borrowed so that by the first day of the following month his resources are below $2,000.

· Don’t Forget the MediCal lien

Joni's Story - The Buy Down
· Joni has Multiple Sclerosis, and owns a residence that he lives in valued at $400,000.  She  wants to sell the home and purchase a smaller residence for $200,000. Joni would like to use the balance to pay for her care.
· Both SSI and Medi-Cal allow a benefits recipient to own a residence of any value, but if Joni retains more than $2,000 in her own bank account, she will have a loss of eligibility.  If Joni does not have a parent or grandparent alive, she would be faced with a costly and time consuming legal procedure to authorize the establishment of a Self Settled Special Needs Trust.  

Personal Services - Looking at Options
· IHSS

· Paying Privately for Services

· Prepaying for Shelter and/or Care

Personal Services - In-Home Supportive Services
· The IHSS Program will help pay attendant services to person over 65 years of age, or disabled, or blind to remain in the community. 

· IHSS is considered an alternative to out-of-home care, such as nursing homes or board and care facilities.

Personal Services - Eligibility criteria for IHSS?

Must 

· be a citizen of the United States or a qualified alien and a California resident.

· live at home or an abode of your own choosing (acute care hospital, long-term care facilities, and licensed community care facilities are not considered "own home"). 

Personal Services -  Eligibility criteria for IHSS?

· Currently receives SSI/SSP benefits and Medi-Cal linked to SSI or 1619(b) Medi-Cal;

· Receives Medi-Cal with no share of cost including through institutional deeming, or the continuous eligibility for children program, or the Aged and Disabled Federal Poverty Level Program, or the 250% Working Disabled Program;

· Receives Medi-Cal with a share of cost.
Personal Services - How to Apply for IHSS?

· Call or visit the local county Medi-Cal office to fill out an IHSS application and verify your eligibility for the program.

· A county social worker will come to your home to conduct a needs assessment to determine the IHSS services and hours needed.
Personal Services -  IHSS in the Workplace

· IHSS hours can be used to help obtain, retain, or return to work. You have to transfer hours that were delegated for in-home services to the workplace though. IHSS does not grant additional hours for use in the workplace.

Personal Services -  Scope of IHSS Services

• Household chores such as cooking, cleaning, and laundry;
• Personal care services like dressing, bathing, and feeding;
• Transportation and accompaniment to medical appointments;
• Protective supervision; and
• Paramedical services as ordered by a physician.

Personal Services - Process for Obtaining IHSS

· A county social worker will interview you at your home to determine your eligibility and need for IHSS. Based on your ability to safely perform certain tasks for yourself, the social worker will assess the types of services you need and the number of hours the county will authorize for each of these services. This assessment will include information given by you and, if appropriate, by your family, friends, physician or other health practitioner.
· You will be notified if IHSS has been approved or denied. If denied, you will be notified of the reason for the denial. If approved, you will be notified of the services and the number of hours per month which have been authorized for you. 

· If you are approved for IHSS, you must hire someone (your individual provider) to perform the authorized services. You are considered your provider's employer and, therefore, it is your responsibility to hire, train, supervise, and fire this individual. 

· If your county has contracted IHSS providers, you may choose to have services provided by the contractor. 

· If your county has homemaker employees, you may receive services from a county homemaker.

Personal Services - Using GSPT to Pay Caregivers
· It is very common that a beneficiary will want to use their trust account to pay for services  to assist them.  

· State and federal law mandates that all distributions from a self settled trust must be for the sole benefit of the beneficiary

· Care must be made to make sure that payments made for caregivers is appropriate.
Personal Services -  Agency vs. Non-Agency Caregivers
· Persons with disabilities frequently engage caregivers from outside the home to assist in their care and provide respite for the family from such responsibilities.

· Caregivers may be found through agencies, in which case payments to the agency cover the wages, taxes, insurance and benefits the agency provides to the attendant.
Personal Services -  Utilizing a Non-Agency Caregiver –
· If you hire an individual who is not from an agency, there must be a determination about whether they are an employee or an independent  contractor according to Internal Revenue Service Publication  926 “Household  Employer’s Tax  Guide

· The determination of whether a caregiver is an “independent contractor” (who will be responsible for paying his or her own taxes) or an “employee” (for whom the employer must withhold and pay unemployment and income taxes) will depend on several factors. 

Factors include;

· right of control by the employer over details of the work; 

· whether the employee is engaged in a distinct licensed occupation or business; 

· whether the employer supplies the tools and place of work for  the caregiver; 

· the  length of time  for which the person is employed; 

· whether the employer can discharge the worker; 

· the method of payment, 

· whether by the time or by the job; and 

· whether the work is part of the regular business of the employer.

Consider the Roofer
· You may have hired him as an independent contractor – but sometime as he is falling off the roof he changes from an independent contractor to an employee

Personal Services - Example of Household Employee
· You pay Betty to babysit your child and do light housework 4 days a week in your home

· Betty follows your specific instructions about household and child care duties

· You provide the household equipment and supplies that Betty needs to do her work

· Betty is your household employee

Personal Services - Example Not a Household Employee
· You made an agreement with John to care for your lawn

· John runs a lawn care business and offers his services to the general public

· John provides his own tools and supplies

· John hires and pays helpers he needs

· Neither John nor his employees are your household employees
Who Cares?

· You made an agreement with John to care for your lawn

· John runs a lawn care business and offers his services to the general public

· John provides his own tools and supplies

· John hires and pays helpers he needs

· Neither John nor his employees are your household employees

· In addition, if the worker is injured on the job the employer could be liable for the worker’s injuries.

Donald’s Story

· Donald is 50 years old, has MS and about $200,000 in savings. He has been rapidly spending his money on his care and he is concerned that he will soon run out of funds.

· Betsy, Donald’s sister wants him to move in with her and she is willing to provide him with shelter and care. 
· Donald would like to give Betsy his savings in return for her providing for her.

· He also might consider having her provide care for him 
Prepaying for Services or Shelter

b. In-kind support and maintenance (ISM)

· We value compensation received in the form of ISM at its full CMV (monthly or annually depending upon the agreement) multiplied by the length of time for which it is to be provided under the agreement. The value of the compensation is not capped at the value of the one-third reduction (VTR) or presumed maximum value (PMV).
Example: Mr. Thomas transfers $30,000 cash to his sister based on a written contract that she would provide him with food and shelter for 5 years. The sister values the food and shelter at $500 per month. The CR develops Mr. Thomas' living arrangements and determines that he has a flat fee arrangement with his sister and is required to pay $500 per month. The food and shelter for 5 years is worth $30,000 (5 years x $6,000 per year). Therefore, Mr. Thomas received FMV for the $30,000 he transferred. ISM is not counted because the Mr. Thomas has prepaid for his food and shelter with the $30,000 he transferred (SI 00835.480D.).

NOTE: 
Using the same facts as in the preceding example, assume that the CR is conducting a redetermination 2 years later and the sister providing the ISM alleges that the value of the food and shelter she provides has increased to $650 per month. Since Mr. Thomas entered into an agreement that the $30,000 covered his food and shelter for 5 years, do not re-open the LA/ISM determination due to breakpoints that may occur in that household such as an increased flat fee charge. Assume that the individual is not getting ISM for the duration of the 5 years unless the individual moves from that household to a new residence.

c. ISM for life
· If the agreement is that the receiver of the property will provide ISM for the life of the eligible individual, use the table in SI 01150.005F. to determine the total value. Multiply the yearly CMV of the ISM being provided by the figure in the “Years of Life Remaining” column which corresponds to the age (or next lower age) of the eligible individual as of the last birthday at the time the resource was transferred.

SI 01150.005 Determining Fair Market Value
Example 1: 
Valerie Payne transferred nonhome real property valued at $185,000 to her sister. As compensation, her sister agreed to provide Ms. Payne with room and board in the sister's home for the rest of Ms. Payne's life. ISM development showed that her sister's total household expenses were $1,500 per month. The household consisted of 3 persons, including Ms. Payne who was age 53 at the time of the transfer. The CMV of the ISM was $6,000 per year ($1,500/3 = $500 per month X 12 months = $6,000). Then, $6,000 X 31.61 (average years of life remaining at age 50) = $189,660 compensation. In this case, Ms. Payne received FMV for the transferred resource. ISM is not counted because the individual prepaid for her own food and shelter with the value of the home she transferred (SI 00835.480D.)

Example 2: 
Assume the same case facts as example 1 except that Ms. Payne is 80 years old at the time of the transfer. As in example 1 the ISM is worth $6,000 per year. At 80 years of age the life expectancy table indicates 7.16 years. Multiplying 7.16 years times $6,000 results in compensation of $42,960. In this case there is uncompensated value of $142,040 ($185,000 minus $42,960). Therefore, Ms. Payne would be subject to a period of ineligibility for SSI because she transferred the house for less than fair market value.

