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Building a Team
· After focusing on Special Needs Trusts for over 17 years – our office has determined that building a management team to administer the Special Needs Trust is the single greatest factor about whether a trust will succeed of fail

· I wish our firm could draft a document that would protect a disabled person – but it just isn’t possible.

Where Have We Been, Where Are We Headed?

· Special Needs Trusts have been in existence for at least 30 years

· In the early days the primary focus was maintaining eligibility for public benefits

· The Special Needs Trust industry has been growing exponentially

· At the same time, courts and agencies are increasing their scrutiny and oversight 

· Many state’s social service systems are facing an unprecedented failure

· This failure affects almost all families in some way

· This also presents the Trustee of a Special Needs Trust a challenge
California’s Disability Service System is Facing Unprecedented Challenges

· July 2009, Governor Schwarzenegger signed a $24 billion budget reduction that included $16.1 billion in spending reductions. 

· When included with the $15 billion in reductions passed in February, the cuts amount to approximately $31 billion.
· California is Not Alone in Cutting Services to Persons with Disabilities
· The Governor permanently eliminated adult dental, optometry, chiropractic, podiatry, psychology Medi-Cal funded services, and others.

California is Not Alone in Cutting Services to Persons with Disabilities
With tax revenue declining a majority of states are making spending cuts to social service programs that reduce necessary services for persons with disabilities and their families. 

From Elizabeth McNichol and Iris J. Lav, “New Fiscal Year Brings No Relief From Unprecedented State Fiscal Problems,” Center on Budget and Policy Priorities, revised Sept. 3, 2009

· States are cutting or eliminating services because the recession has caused declining revenues used to pay for these services. 
· At the same time, the need for these services has risen as the with as the number of families facing economic difficulties increases.

California is Not Alone in Cutting Services to Persons with Disabilities
At least 41 states plus the District of Columbia are making cuts in all major areas of state services, including 
· Health care (27 states), 

· Services to the elderly and disabled (24 states and the District of Columbia), 

· K-12 education (25 states), higher education (34 states), and other areas. 

California is Not Alone in Cutting Services to Persons with Disabilities
· California, Michigan, Nevada, and Utah, have dropped coverage of dental and/or vision services for adult Medicaid beneficiaries. 

· Utah cut Medicaid funding for physical therapy, occupational therapy, and speech and hearing therapy services for adults – as well as Medicaid provider rates for hospitals, skilled nursing, and dentists. 

· Ohio has eliminated virtually all state funding for mental health treatment for individuals who are not eligible for the state’s Medicaid program. 

· Other states that have capped or reduced funding for programs that serve people who have disabilities or are elderly include California, the District of Columbia, Kansas, Louisiana, Maine, Maryland, Michigan, Missouri, North Carolina, Pennsylvania, South Carolina, Utah, and Washington. 

So What Does This Mean to You?

The Challenge

· Many states’ social service programs are facing an unprecedented failure due to budgetary constraints and a lack of commitment to the disabled community.  

· This failure affects almost every family in some manner.
· This situation also presents the Trustee of a Special Needs Trust with the challenge of how to provide life-long services when programs that support the disability community are constantly changing.

· Courts and public agencies are exercising greater scrutiny and oversight over Special Needs Trusts 

The Typical Special Needs Trust Plan
· The typical Special Needs Trust seen by my office has no workable long range plan. 

· In essence the business plan is to make expenditures until the money runs out with little thought about the long term consequences. 

Julie's Story – Off To the Wrong Start

· Joanne and John are expecting their first child - Julie

· Everything seemed normal the day of the delivery

· Unfortunately, during the delivery the something went wrong resulting in a lack of oxygen to Julie’s brain.

The Birth Injury

· Julie has cerebral palsy because of the birth injury and will likely need 24 hour a day care for the rest of her life.

· Joanne and John hire an attorney to seek damages  for Julie’s injuries.

Family Suffers Financial 

· It takes 2 years to settle the case.  

· In the meantime, Joanne must quit her job to care for Julie.

· The family suffers serious personal and financial difficulties while the law suit is pending.

The Settlement

· Julie’s attorney hires a Life Care Planner to document the likely expenses it would take to provide care for the rest of Julie’s lifetime.

· The Life Care Planner calculated that Julie’s needs would be approximately 10 million dollars.

· After much negotiation, both sides settled for 3.5 million dollars.

Net for Julie After Costs 

From the $3.5 million settlement, expenses of $700,000 had to be paid. Attorney fees came to $1.2 million.  This left $1.6 million to provide for Julie’s needs  for the rest of her life.

Special Needs Trust 

As part of the agreement, the settlement was put into a Self Settled Special Needs Trust to be managed by Really Big Bank and Trust.

Promises - Promises

During the settlement, Julie’s parents had lots of questions for the lawyer: 

Can a Special Needs Trust:

· Buy a house?

· Pay for extra care?

· Pay for hyperbaric therapy?

· Pay for a trip to Disneyland?

The answer to all these questions from the PI attorney was yes, yes, yes and yes.

Reality Sets In

After the settlement,  Julie’s parents met with the Trust Officer with the expectation that they would be: 

· Buying a house

· Paying for extra attendant care

· Paying for the hyperbaric therapy, and 

· Sending the family to Disneyland 

Living Within Means

· Sandra, the Trust Officer assigned to this trust account is faced with huge expectations and limited funds.

· While the Special Needs Trust could fulfill the wishes of the family for Julie’s needs, if all items were procured the trust would run out of money within a decade.

· Sandra has to tell the parents that they cannot get everything they want from the Trust.

Sandra Hires a Care Manager

· Sandra hires Janet, a Care Manager experienced in assisting families with developmentally disabled children.

· Janet visits with the family and observes the home environment.

· Janet reviews the life care plan, medical records, and Julies school records.

· From her observations she develops a care plan with her recommendations for distributions.

The Care Plan and Budget

Janet’s report identifies 

· Services in the community 

· Safety issues both immediate and in the future

· The need for respite for the parents

Janet also takes the report and incorporates her recommendations into a budget
· The budget includes each recommendation broken down by cost

· The budget is accompanied by a projection of how the trust should perform over time assuming a conservative investment return.

How could this have been handled better? 
· It would have been useful to involve the Trustee and the Care Manager earlier in the process, especially when it came down to what expenditures can be made through a Special Needs Trust.  

· It would then be useful to perform an assessment of Julie's needs, including  the long term support that Julie's family will need to provide for her care.  

· Finally, it would've been useful to have that assessment put into a budget that would project how those funds would perform and how best to make them stretch over Julie's lifetime. 

Court Monitored Cases

· Our firm advocates that in cases where the Trust is established by court order, the initial petition should include a projected distribution plan and budget.  

· The accounting would make reference to the initial distribution plan and include explanations regarding expenditures greater or smaller than the projected budget.  

· It would also contain a revised budget for the next accounting. 

· In many cases providing the court and reviewers with information about the Trustee’s intentions in administering the Special Needs Trust early in the process can offer all parties the opportunity to resolve problems before the expenditures are made.

Isn't the Life Care Plan Sufficient?
· The function of a Life Care Plan is actually quite different than a budget.

· Although much of what is contained in a Life Care Plan can be useful in developing the Distribution Plan and Budget, the function of the Life Care Plan is to determine how much is needed to provide for the plaintiff’s needs in order to make a demand for damages in the lawsuit.

· In most cases, the amount projected in the Life Care Plan will be dramatically more than the settlement or award the plaintiff actually receives.

· In those instances, the Life Care Plan serves more as a projection of what would ideally provide for the disabled beneficiary's needs.

· In reality the distribution plan and budget has a different focus, based on the cash at hand and the present needs.

A Three-Step Process of Developing a Distribution Plan
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Phase 1 – Assessment
· In cases where the beneficiary requires a great amount of care, it is almost always preferable to utilize a Professional Care Manager to perform the assessment unless the Trustee possesses those skills.

· We routinely ask the Care Managers to assess the needs of the beneficiary, provide a written report as guidance to the distribution plan and other persons interested in the trust.

These reports include: 

· Observations of the beneficiary and the circle of support in his or her environment;

· Recommendations for safety of the beneficiary and caregivers; and

· Recommendations of services that might assist the beneficiary and the family.


Addressing the Value of Care Given by Family Members
It is very common for a parent (usually the mother) to give up their job in favor of caring for their disabled child. 

This presents several issues:  

· The first issue is evaluating the amount of care that the parent is giving beyond the normal duty of care.

· The second issue is putting a value on the care that is being given, as if we were to purchase that care on the open market.

Basically, we are asking the Care Manager to place a value on a mother’s loving care.

· It is very common for care giving family members to eventually suffer a back injury, especially as the child increases in weight.

· A Care Manager can monitor the safety needs of the caregiver and the beneficiary and recommend precautions.

Phase 2 – Development of the Distribution Plan
· The next phase  is to take the assessment of the Care Manager and other advisors relevant to the needs of the beneficiary and incorporate the information into a Distribution Plan. 

· The Distribution Plan should include overall objectives - both short and long term - on how the trusts will assist in the life of the beneficiary. 

· It should also include information about the resources available to fulfill that objective, including trust assets and resources outside of the trust.

· The Distribution Plan should include a projection of how the trust investments should perform and a projection of when the trust is likely to be exhausted based on the projected distributions.

Phase 3 – Periodic Reassessment
· The Third Phase is to periodically evaluate the trust’s performance, and update the assessments and Distribution Plan as needed. 

· Providing for the care of a disabled beneficiary has many variables.  

· This process does not end until the beneficiary dies or the Special Needs Trust is exhausted. 

· The past few years have been extremely volatile for the stock market and local and regional social service programs. 

· In many cases Trustees are being faced with increasing needs of their beneficiaries as government programs for attendant care services and respite care are reduced or eliminated, and Special Needs Trust investments have declined.

Keeping the Distribution Plan Up-To-Date
· The process of assessing the needs of a disabled beneficiary and then incorporating those assessments into a budget is not a one-time process.

· Balancing the needs of the beneficiary with the resources available to the Trustee is an ever-changing process.

· We are all experiencing the economic challenge of decreased investment values in Special Needs Trusts and the subsequent reduction in the income from those investments.

At the same time, many states are reducing assistance to persons with disabilities

California, for instance recently eliminated 
· Dental care previously provided by Medi-Cal; 

· Reduced or eliminated home health attendant care for many persons with disabilities receiving benefits from the In Home Support Services program, which is partially funded by Medicaid; and 

· Has long ago eliminated almost all community programs for mental health.

Projecting the Longevity of the Special Needs Trust
Our office  has noticed a growing tendency, especially in court monitored trusts, to begin asking questions about what the long-term plans are for the administration of Special Needs Trusts under their jurisdiction. This is an absolutely legitimate question, though something rarely addressed in the administration of the Special Needs Trust.

· Ideally a budget should utilize a projected rate of return and rate of distributions  in order to determine how long the trust will last. 

· In most cases, the objective of the trust would be to ensure that these funds last for the beneficiary’s lifetime.

· There are some cases where that goal is simply not practical, while  there may be some cases where it is actually desirable to use the funds at an accelerated rate. 

· For example the cost of administration of a smaller trust compared to the cash at hand may actually make it desirable to find legitimate expenditures to spend the funds on in order reduce extensive administration costs.

Implementing a Distribution Plan that Delegates Distribution Authority to the Care 
Manager
Our firm has been experiencing an increasing number of cases where Trustees, under our advisement, have expanded the role of the Care Manager to providing day to day management of the beneficiary’s needs.

Bob’s Story
· Bob was injured in an automobile accident. 

· As a result of his injuries he is a quadriplegic who is dependent upon a respirator for the rest of his life. 

· He now requires round the clock attendant care. 

· Bob's parents, Bill and Betsy, are committed to assuring that Bob is able to remain in the family home rather than a long-term care facility.  

· They spend the majority of their time providing for their sons needs.

· Bob's parents hire a personal injury attorney named Brenda to sue for the injuries to their son.  

· After a number of years, Brenda is able to settle with all the parties for a total of $3 million after costs and expenses. 

· As part of the settlement, one half of the proceeds will be placed in a structured settlement and the other half will be in cash. 

· A Self Settled Special Needs Trust is established,  the proceeds are placed in the trust and the distributions from the structured settlement are irrevocably assigned to the trust.

· Bob’s personal situation and disabling conditions are such that his medical and socialization needs are much more complex than the average Special Needs Trust beneficiary.  

· His physical limitations often frustrate him and have been a cause of anger and depression.  

· Bob’s family struggles with the precarious balance between caring for Bob’s demanding medical needs and allowing him to pursue the active social life that he craves.

· Maintaining this balance is a significant challenge for the Trustee, and has often caused strain both within the family unit and in the family’s relationship with the Trustee. 

· Furthermore, because of the medical nature of Bob’s disability, distribution requests for his benefit are often time-sensitive and must be acted upon with all possible haste.  

· Because the Trustee, as a financial fiduciary, lacks the professional expertise necessary to assess the advisability of the disbursement, they have not always been in a position to respond to such requests in a timely fashion.  

· In such circumstances, the Trustee must then confer with the Care Manager before authorizing the distribution, a process which can often take days or even weeks to accomplish.  

· This procedure and its inherent inefficiency have proven frustrating for both the beneficiary and the Trustee and has stressed the relationship between the parties to the detriment of everyone involved.

· The Trustee engages Francis, a professional Care Manager to advise on Bob's needs and oversee his care. 

· Even so the process of trying to provide for Bob's needs in a timely manner continue to cause the family and the Trustee a great amount of frustration.

· The Trustee petitions the local court for a formal reformation of the Trust in order to authorize the Trustee to delegate distribution authority to a professional Care Manager for Bob’s benefit.  

· Under the proposed model an annual budget is adopted by the Trustee, and the Care Manager is authorized through a delegation by the Trustee to direct distributions for Bob’s benefit which are consistent with the adopted budget.  

· In addition, the Care Manager is authorized to make distributions in excess of the annual budget for emergency or extraordinary medical needs if such distributions are necessary.  

· The extraordinary distributions must be reviewed and confirmed by the Trustee as soon as practically possible. 

· Through implementation of this proposal, the Trust is able to function more efficiently and can process distribution requests for the beneficiary in a more timely and responsive manner.

What Can The Trustee Delegate?
California Probate Code 16012(a) codifies that the Trustee provide the following;

(a) The Trustee has a duty not to delegate to others the performance of acts that the Trustee can reasonably be required personally to perform and may not transfer the office of Trustee to another person nor delegate the entire administration of the trust to a Co-Trustee or other person. 

(b) In a case where a Trustee has properly delegated a matter to an agent, Co-Trustee, or other person, the Trustee has a duty to exercise general supervision over the person performing the delegated matter. 

(c)  This section does not apply to investment and management functions under Section 16052.

While we advocate that the Trustee delegate any functions that they lack the expertise to perform themselves, the Trustee still has a duty to oversee the delegated functions.  

· It is important to note that the Trustee must not represent that they have skills that they in fact do not possess.  

· For instance, many experienced Trustees of Special Needs Trusts actually do not personally possess the skills to provide hands-on care for the special needs beneficiary. 

· If  their materials represent that they possess those skills they will be held to a higher standard. 

· If instead the Trustee represents that they work with advisors that provide hands-on care it is then the Trustee’s duty to exercise general supervision over the person performing the delegated matter. 

In California this is codified in California Probate Code 16014 (a) as follows;

(a) The Trustee has a duty to apply the full extent of the Trustee's skills. 

(b) If the settlor, in selecting the Trustee, has relied on the Trustee's representation of having special skills, the Trustee is held to the standard of the skills represented.

Conclusion
The purpose of this paper is to showcase through illustration, governmental law and practical experience the process of administering a Special Needs Trust in a businesslike and efficient manner.  

The steps involved in achieving that goal are:
· Phase 1 – Assess of the Beneficiary’s Needs

· Phase 2 – Incorporate the Assessment in the Distribution Plan

· Phase 3 – Periodically Re-evaluate and Modify the Distribution Plan

· Utilizing this three phase process identifies a timely course of action, alleviates frustrating roadblocks and develops mutual goals and understanding between the beneficiary ,his or her support system and the Trustee.     

· Using Professional Care Managers to perform initial and periodic assessments, and in some cases to direct appropriate distributions from the Trust can greatly assist in the implementation and success of this process.

